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DETAILED ACTION 

Claims 1-6 are pending. 

Claim Rejections - 35 USC § 102 

1 . Tlie following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claim 1-3 is rejected under 35 U.S.C. 102(b) as being anticipated by Henkel 
KGAA, FR 2,759,607 A (hereafter Henkel), as evidenced by Denvent Abstract AN 1998- 
323821. Henkel (page 3, lines 4-22; page 4, line 7, to page 5, line 9; page 6, line 16. to 
page 7, line 10; page 14, lines 3-33; and table 1; and DenA^ent Abstract) discloses 
pearlescent concentrates employing ethylene glycol distearate, anionic sulfates, and 
coemulsifiers and characterizes said compositions as lamellar gels having an 
isotropically clear phase enabling the excellent pearly luster rather than a cloudy 
appearance (see Denwent Abstract), The disclosed compositions would have inherently 
provided the protolamellar structure based on the components and the characterization 
of the compositions as lamellar and providing an excellent pearly luster in the 
concentrate. 

3. Claim 1-3 is rejected under 35 U.S.C. 102(b) as being anticipated by Lion Corp, 
DE 36 17 306 A (hereafter Lion), as evidenced by Denwent Abstract AN 1986-320274. 
Lion (claims 1 . 3, and 4; page 5, lines 34, to page 6, line 17; page 7, line 26, to page 8, 
line 7; page 9, lines 4-6; page 10, line 33, to page 11, line 15; page 12, lines 7, to page 
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14. line 15; example 1; table III; page 18, lines 1-19; examples 19, 20; table IV; and 
Derwent Abstract) discloses pearlescent concentrates employing ethylene glycol 
distearate, anionic sulfates, and coemulsifiers and characterizes said compositions as 
having an isotropically clear phase enabling the pearly luster appearance (see Derwent 
Abstract). The disclosed compositions would have inherently provided the protolamellar 
structure based on the components and the characterization of the compositions as 
lamellar and providing an excellent pearly luster in the concentrate. 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which fornns the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 
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6. Claims 3-6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Horiuchi et al, US 4,486.334, in view of Hawkins. US 5,952,285, and Albright & Wilson 
LTD. AU-A-1 6451/95. 

Horiuchi et al (abstract, examples, and claims) disclose aqueous pearlescent 
concentrate compositions comprising 3 to 45 wt% of a pearlizing agent including 
ethylene glycol distearate, and 30 to 50 wt% of sodium polyoxyethylene lauryl ether 
sulfate as a middle phase (Mi phase) liquid crystals. Horiuchi et al (column 3. lines 46 
et seq; examples; and claims) discloses the formation of the middle phase liquid 
crystals by dispersing the pearlescent agent above the melting point (i.e., 50 to 80° C) 
followed by cooling to form the pearlizing agent. Horiuchi et al (column 4. lines 6 et seq) 
further teaches the specific surfactant concentration can be determined by the limitation 
of the pearlizing agents, which can be solubiiized in the micelles at a concentration of 3 
to 45 wt% of pearlizing agent. 

Horiuchi et al differs from the claims in the further addition of electrolyte, an 
explicit disclosure of the pearlizer particle size and the particular concentration ranges 
claimed. 

Hawkins (abstract; column 7. lines 54 et seq) discloses the addition of electrolyte 
to middle phase liquid crystalline ((hexagonal or cubic symmetry) resulting in an 
pourable optically isotropically liquid composition. Hawkins (column 20, lines 6-10; and 
column 24, Table II) teaches chloride salts and exemplifies 1 wt% of sodium chloride. 

Hawkins (column 1 7. lines 29 et seq) further teaches increasing the cloud point 
of surfactants by the addition of small amounts of sodium chloride. 
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Albright & Wilson further teach the formation of pearlescent concentrate 
compositions. Albright & Wilson (page 2 and examples) discloses ethylene glycol 
mono- and distearate mixtures as pearlizing agents. Albright & Wilson (claims 14 and 
15 and figures) discloses the particles size for said pearlizing agents in the suspensions 
are that at least 90% of the particles are 5 to 20 microns. 

These references are combinable because they teach surfactant compositions 
having liquid crystalline structures and modifications thereof by varying concentrations 
and materials. It would have been obvious to one of ordinary skilled in the art at the 
time of applicants' invention to add sufficient sodium chloride to the compositions of 
Horiuchi et al for the advantage of fomiing an optically isotropically liquid composition 
and the added advantage of handling ease esthetic appearance of the concentrates. 

The particles sizes would have been obvious to one of ordinary skilled in the art 
at the time of applicants' invention as conventional sizes shown in the Albright & Wilson 
reference. It would have been obvious to one of ordinary skilled in the art at the time of 
applicants' invention to vary the concentrations as a point of law. See also MPEP 
2144.05(1) wherein it sets forth, "A prima facie case of obviousness exists where the 
claimed ranges and prior art ranges do not overlap but are close enough that one skilled 
in the art would have expected them to have the same properties. Titanium Metats 
Corp. of America v. Banner, 778 F.2d 775, 227 USPQ 773 (Fed. Cir. 1985)." 
7. The remaining references cited in the search report as X references for claims 1- 
3 are considered cumulative to the references relied on in the above rejections over 
claim 3 or 3-6, respectively. 
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Response to Arguments 

8. Applicant's arguments filed December 27, 2005 have been fully considered but 
they are not persuasive. 

Applicants (page 6) assert Henkel as evidenced by DeoA/ent '821 lacks a 
recitation of a protoilamellar phase. This has not been deemed persuasive sine the 
Henkel compositions comprise isotropic compositions that othen^/ise read on the claims. 
Since a compound or composition and all of its properties are generally inseparable, {In 
rePapsech, 315 F2d. 381, 137 USPQ 43, (CCPA 1963)) said property would have 
been expected in the claimed compositions. Applicants characterize the isotropic 
character as an indication of protolamellar properties. Attention is directed to page 2, 
2"^ full paragraph of the instant specification. 

Applicants (page 60 assert the inventive compositions are clear and optically 
isotropic. The Denvent *821 states the Henkel material has excellent pearly lustre in 
contrast to the prior art, which is cloudy. 

Applicants' further assert their compositions are "typically" less viscous. 
Applicants arguments appear to be a difference of degree rather than kind. The 
examiner has presented a prima facie case of anticipation and/or obviousness in 
accordance with the MPEP. The burden then shifts to applicants to come fonA/ard with 
evidence or sound reasoning to rebut said case. Said burden has not been met. 
Attention is directed to 21 12(111). 

9. Applicants 9page 7) assert the Lion reference as evidenced by DenA^ent '274 
does not disclose a protolamellar phase similarly to the arguments presented regarding 
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Henkel as evidenced by DenA/ent '821. Said arguments have been addressed above 
and are hereby incorporated by reference. 

10. Applicants (pages 7-10) assert the examiner has failed to make out a prima facie 
case of obviousness because (1 ) the references do not teach the term protolamellar, 
and (2) the references do not provide the adequate motivation to combine said 
references with a reasonable expectation of success. This has not been deemed 
persuasive for the following reason: 

(1) The prefix "proto-" means the earliest, 1^* formed, having the least amount of 
specified element or radical. See Websters II, page 947. Said definition allows for 
some of the "proto-" form. Thus, the competitions would have at least some lamellar 
phase and be indistinct. To the extent any difference exist, said difference is of degree 
rather than kind. 

(2) The term "protolamellar" is not a term of the art. Applicants present no 
evidence that said term is a term of the art and that the compositions being instantly 
claimed are distinct from the compositions of the prior art evidence provided by the 
examiner. Furthermore and as pointed out above, the compositions of the prior art are 
the same as the compositions being claimed with the exception of applicants' 
characterization of the compositions structure. 

(3) To the extent the compositions require electrolyte to obtain the asserted 
structure, claim 3 does not require an electrolyte. 
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(4) While all the references are directed to pearlescent compositions and/or 
concentrates, applicant concludes without basis that said references are not 
combinable. 

(5) Lastly, a review of Hawkins (column 19, lines 28 et seq, particularly lines 50- 
55) teaches the effects of electrolytes as a desolubilizing agent for the surfactant, which 
can result in the Li phase by the salting out effect of the desolubiling effect of salt. 

Applicants are adding known ingredients for their art taught function and the 
desire to add electrolyte to achieve an effect. Attention is further directed to Hawkins at 
column 17, lines 15-20, wherein Hawkins teaches forming LI phase compositions and 
the skilled artisans ability to determine the maximum amount of surfactant that can be 
added at a given electrolyte concentration without causing cloudiness. 

Lastly, since the pearlizing agents are generally insoluble and applicants have 
not shown nor would the skilled artisan expect much impact on the surfactant structure. 
A prima facie case of obviousness having been presented and is deemed proper and 
maintained. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Daniel S. Metzmaier whose telephone number is (571) 
272-1089. The examiner can normally be reached on 9:00 AM to 5:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor. Randy P. Gulakowski can be reached on (571) 272-1302. The fax phone 
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number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Infonnation regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status Information for unpublished applications is available through Private PAIR only. 
For more infonnation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-2 1 7-91 97 (toll-free). _ 




Daniel S. Metzmaler 
Primary Examiner 
Art Unit 1712 
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